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Should the jury be permitted to decide a case charging three 


persons with assault with intent to rob a fourth in which there is 
such conflict in the testimony of the two Government witnesses that 
the jury was required to speculate as to which was the correct report 


of what actually transpired. 
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Jurisdictional Statement 
This is an appeal by the appellant from an order entered on the 
7th day of December, 1962, by the United States District Court for the 
District of Columbia adjudging the defendant Lorenzo Matthews guilty 
of the offense of Assault with Intent to Commit Robbery. 
This Court has jurisdiction of this appeal under Title 28, Section 


1291 of the United States Code. 


Statement of the Case 


EEE 


On Sunday (JA 9) July 29, 1962 Harold Z. Moss unmarried aged 31 


(JA 16) an employee of the (U.S.) Bureau of Standards living at 1620 T 
| 


-2- 
Street, N. W., Washington, D. C., at about 1:15 a.n. wasyin his car 
driving from the restaurant on 9th and O Streets and about to make a 
left-hand turn when he saw a woman whom he knew by sight!but not by 
name standing on one of the corners of the intersection (not specifical- 
ly designated). It subsequently developed that the naweioe the woman 

is Mildred Thompson, The woman stopped Moss and asked on to drive 

her to a party which he agreed to do. She then invited) him to go with 
her but he told her he was going home (JA 3, 4). 


Moss had arrived at the restaurant the name of which he did not 


know about 1 o'clock in the morning. He had been to the restaurant 


several times before. He remained at the restaurant about five minutes. 
He had with him in his car three half pints of Booth's gin which he had 
purchased before going into the restaurant. The restaurant did not 
sell slcohol of any kind (JA 9). Moss had seen Mildred Thompson once 
before (JA 10). Moss also had with him a Sony portable radio (JA 4). 
They drove down one block and Thompson told him to stop whereupon 
she called Cardelius Mitchell and Lorenzo Matthews (whom she called 
brothers) to come to the car. They came. This was about one minute 
after Moss had met Thompson (JA 3, 4). | 
The woman Thompson invited Mitchell and Matthews into the auto- 
mobile contrary to the expressed wishes of Moss. Matthews tried to 
get in on the side of Thompson and while Moss was txying to keep hin 
out Mitchell went around to the other side of the car and got in. 
After they got in they start(ed) (statement not completed by Moss), 
Thompson told them to take the radio and the wallet and’ they started 


| 
hitting Moss who managed to break outside of the car and they started 


following him still hitting him. At that time Moss had the three half 


cBe 


pints of Booth's gin and one Sony portable radio in his hand. One 
half pint of the gin fell to the ground and broke and in the meantime 
Mitchell and Matthews managed to knock Moss down and Thompson was urg- 
ing them to take the radio and wallet. Moss lay on his back protect- 
ing the wallet and holding the radio, Mitchell and Matthews taking turns 
kicking him. Moss was kicked in the face and eye. Moss managed to 
break into a man's yard (JA 4, 5). The gin was in a paper bag and 
"they" (not further specified) managed to take one of the half pints 

(JA 5). Moss fought his way out of the car and Mildred Thompson got 
out of the car (JA 117). 

While scuffling Moss called out a couple of times but there was 
nobody around. He just said "Help" (JA 17). 

A man known to Moss as Sam (whose full mame it subsequently de- 
veloped is Sam Oliver) came out and told Mitchell and Matthews to let 
Moss alone and that that was enough but they kept trying to take the 
radio and Moss managed to get up and break into his yard, whereupon 


Sam Oliver told Mitchell and Matthews if they came one step further 


(ox any further) he weuld kill them. In the meantime Sam's wife was 


calling the "law" (JA 5, 6). 

Mitchell and Matthews left (JA 6). 

While Mitchell and Matthews were striking and kicking Moss, 
Thompson was standing on the side line urging them to take the radio 
and wallet (JA 6). (There is no testimony that she urged them to 
take the gin.) 

Moss was treated at Walter Reed Hospital that night for unspeci- 
fied injuries to his right eye and he had extensive scars and bruised 


tissues (the location of which the witness showed by indicating) and 


-4- 
he saw a private doctor that Monday (JA 8). 
Sam Oliver was sitting in his door at 1320 8th street N. W., 
around 1 o'clock a.m., July 29, 1962, when he first saw Harold Z. Moss. 


Moss was then being beaten by two men and they knocked him down. Moss 


was almost directly in front of the door where Oliver was| sitting. 
When they knocked Moss down Oliver stepped out of the door on to the 
street and told them to leave the man alone and they left, Moss' face 
was bruised and he was bleeding and his eyes were almost closed shut. 
(At the trial Oliver identified Moss Matthews and Mitchell as being 
the men he md seen fighting) (JA 17, 18, 19). 

Oliver had been sitting in his doorway about a minute but did not 
see the Moss automobile drive up (JA 19). His attention had been call- 
ed to the affray when he heard some one yell "man that's my sister" or 


"That's sister" (JA 19). 


Oliver did not see a female around the scene. He did not see 


Mildred Thompson (JA 19). 


Oliver did not see Mildred Thompson until he later appeared at 


the (police) precinct (JA 20). 

Oliver did not see Moss get out of his automobile. He saw a port- 
able radio around Moss' neck on a strap. He at no time saw a bottle 
of Booth's gin (JA 20). | 

Oliver heard Moss cry out when they hit him. Prior to that he 
gidn't hear anything. When he knew anything there was fighting (JA 21). 


After Mitchell and Matthews were arrested they were searched and 


Private John A. Griffiths found upon Matthews "among other things" 
| 

(not further specified) a half pint bottle of gin that had a Booth 

label on it which he let Matthews keep. While walking to the call 
| 
| 
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box Matthews took the half pint of gin from his back pocket and threw 

it in the street. The bottle broke. Griffiths went back and picked 

it up and gave it to Officer Graham who threw it away (JA 23, 24, 25). 

On August 27, 1962, the defendant Lorenzo Matthews together with 

Cardelius Mitchell and Mildred Thompson were indicted for assault upon 

Harold Z. Moss with intent by force and violence and against resistance 
and by putting in fear to take and carry away valuable goods and prop- 

erty from the person and from the immediate actual possession of the 


said Harold Z. Moss as defined by Title 22, Section 501, District of 


Columbia Code, 1961'Edition. On August 31, 1962, the defendants plead- 


ed not guilty to the indictment (JA 2). On October 29, 1962, the de- 
fendants were tried on the charge of assault with intent to commit 
robbery. On October 30, 1962, the jury returned a verdict of guilty 
of assault with intent to commit robbery. At the conclusion of the 
Government's case each defendant moved for a judgment of acquittal. 
Those motions were denied (JA 27). On December 7, 1962, the defendant 
Lorenzo Matthews was sentenced for a period of one to three years in 


prison (JA 39, 40). 


Statement of Points 
The Government failed to introduce sufficient evidence to sustain 
its case and the Trial Court erred in denying appellant Matthews' motion 


for a judgment of acquittal. 


Summary of Argument 


Where in the trial of one woman and two men charged with assault 
with intent to commit robbery the Government's case is presented through 


the testimony of the prosecuting witness and that of an eye witness 


~6- 

to the alleged assault and the prosecuting witness testified that dur- 
ing the assault the woman stood by and urged the men to commit the 
robbery but the eye witness testified that he did not see the woman 
at the scene of the assault it was not for the jury to speculate as to 
which was the correct version of what actually occurred and the Court 
should have taken the case from the jury and entered a judgment of 


* i 
acquittal. | 
| 


Argument 


Unquestionably in the early hours of July 29, 1962, a fight in- 


volving physical combat took place between the complaining witness 
Moss the appellant Matthews and one Mitchell. But even as fights do 
not always stem from the same cause so the legal consequences thereof 
are not always the same. 

The Government asserts that the fight here involved stemmed from 
the plan (or intent) of Mildred Thompson (hereinafter referred to as 
Thompson) Cardelius Mitchell (hereinafter referred to as Mitchell) and 
appellant Lorenzo Matthews (hereinafter referred to as Matthews) to 
rob Harold Z. Moss (hereinafter referred to as Moss) ane that the 
female Thompson got Moss to take her into his automobile and drive 
to a pre-arranged meeting place with Mitchell and naechere so they 
could rob Moss. 


According to the government witness Moss, Thompson stood on the 


a LS 


* Note - It should be noted that the Court erroneously | summarized 
for the jury the testimony of the eye-witness Sam Oliver 
(JA p- 34) and upon timely objection only partially cor- 
rected such error (JA pp. 38, 39). 
| 
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side lines of the fight between Moss, Matthews and Mitchell and ex- 
horted Matthews and Mitchell to rob Moss of his radio and wallet. 
Apparently there was no intent to rob Moss of his gin for as above 
stated in his testimony Moss limited Thompson's exhortations to the 
taking of his wallet and radio. 

But according to the government witness Sam Oliver (hereinafter 
referred to as Oliver) neither the female defendant Thompson nor any 
other female was standing on the side lines of the fight he witnessed 
between Moss, Matthews and Mitchell; nor did Oliver see the gin. 

In a criminal prosecution the Government must prove the case 
charged in the indictment in every material part beyond a reasonable 
doubt, and before the jury can lawfully return a verdict of guilty 
they must find that every element essential to establishing guilt has 
been proven. Every element of the crime charged must be proved beyond 
reasonable doubt. Egan _v. U.S. (1923) 52 App. D.C. 384, 287 F 958, 
Maynard v. U.S. (1954), 94 U.S. App. D.C. 347, 215 F 2d 336. 

The test of guilt is whether evidence is such that a reasonable 
mind might fairly conclude guilt beyond a reasonable doubt. Freidus 


v. U.S. (1955), 96 U.S. App. D.C. 133, 223 F 2d 598. How can it be 


said that such conclusion could be reached in this case where there 


is such conflict in the evidence introduced by the Government on the 
essential element of intent. 

It can hardly be said that the Government has sustained its burden 
where one of its two witnesses (Moss) testified that the female defend- 
ant stood by and urged the other defendants Mitchell and Matthews to 
rob Moss and its only other witness (the eye-witness Oliver) testified 


that there was no female standing by. 
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'% # * 1(g)uilt, according to a basic principle of our 
jurisprudence, must be established beyond a reasonable doubt. 
And, unless that result is possible on the evidence, the 
judge must not let the jury act; he must not let it act on 
what would necessarily be only surmise and camjecture, with- 
out evidence." Willis Campbell, Jr. v. U.S., decided Mar. 21, 
1963, (__U.S. App. D.C.___). 


The jury should not have been required to speculate as to which 


version of the Government's case was the true one. The case should not 
have been submitted to the jury. 
In summarizing the evidence for the jury the Court stated that 


Oliver testified that | 
"% * * the female defendant stood upon the sidewalk (emphasis added) 
and urged the male defendants to take the radio and wallet from 
Moss, the complaining witness." (JA 34). 


Upon objection of counsel (JA 38) the Court then stated to the 


jury: 

"In stating the contentions of the parties the Court indi- 
cated that the witness Oliver heard the female defendant urge 
the male defendants to take the radio and wallet of Moss, the 
complaining witness. You may disregard that statement, members 
of the jury. Appaxently I was mistaken about that part of the 
testimony. * * *" (JA 39). 


Granted that the trial judge may summarize the eritenee (Roberts v. 
U.S., (1960) 109 U.S. App. D.C. 75; 284 F 2d 209). But iniplicit in that 
xight is the duty to make a correct summarization. It ean hardly be 
saic that the summarization of the testimony of the Government witness 
Sam Oliver was correct. True upon objection the Court aia partially 
correct its erroneous summarization to exclude its citenare that Oliver 
testified he had heard the defendant Thompson urge the other two de- 
fendants to take the radio and wallet but no correction was made of the 
Court's equally erroneous statement that Oliver had testified he had 
seen the defendant Thompson at the scence of the aelcaye That misstate- 


ment was erroneously allowed to stand. 
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It is also true that the trial judge in making his summarization 
of the evidence to the jury and again in correcting that summarization 


told the jurors that it was their duty to rely on their own recollection 


of the evidence and where their recollection differed from the Court's 


summarization their recollection must prevail, But it is reasonable 
to assume that in such a situation the average juror er be more in- 
clined to trust the trial judge's recollection than his oun. Support 
for this assumption is found in the fact that although the trial judge 
submitted to the jury the lesser included offense of assault (Hans- 


borough _v. U.S. (1962), 308 F 2d 645; 113 U.S. App. D.C. / 392) the jury 


found the defendants guilty as charged in the indictment. However, the 


Trial Court should not create a situation that requires speculation 
| 

as to whether the jury decided the case on the evidence before it or 
| 


on the Court's stated concept of that evidence. 


Conclusion 
The jury should not have been required to speculate between the 


conflicting testimony of the Government's witnesses and appellant's 
| 
conviction of assault with intent to commit robbery should be reversed 


and remanded with directions to enter a judgment of acquittal. 


Respectfully submitted, 


Elizabeth R. Young 
605 Southern Building | 
Washington 5, D. Cc. 
Attorney Appointed for Appellant by this Court 


ERR 


Footnote - Counsel notes from the transeript that efforts were made 
by defense trial counsel to obtain and introduce into evi- 
dence a statement purportedly made to the Government by the 
complaining witness (JA 12, 13, 14, 15). If such a state-= 
ment was made when demanded by defendants it should have 
been produced by the Government under the Jenks Statute 
(18 USC 3500). Howard _v- U.S. (1960) 108 U.S. App. D.C. 
38; 278 Fed. 2d 872; Benjamin A. Hilliard v. U.S. (March 
21, 1963) (___U.S. App. D.C.__)- 
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QUESTION PRESENTED 


In a case charging multiple defendants with assault 
with intent to rob, in which the perpetration of the as- 
sault is admitted, does the fact that one of the Govern- 
ment’s witnesses testified that one of the co-defendants 
was present at the scene of the crime, while another Gov- 
ernment eye witness stated that he did not see the co- 
defendant on the scene, require the jury to engage in such 
speculation, to determine what in fact occurred, so as to 
warrant setting aside their verdict? 
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United States Court of Appeals 


For THE DIstTRICT OF COLUMBIA CIRCUIT 


No. 17,505 


LORENZO MATTHEWS, APPELLANT 
Vv. 
UNITED STATES OF AMERICA, APPELLEE 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE FACTS 


By indictment filed August 27, 1962, appellant and co- 
defendants Cardelius Mitchell and Mildred Thompson 
were indicted for violation of 22 D. C. Code 501 (Assault 
with Intent to Commit Robbery). The jury found all 
defendants guilty as charged. By judgment and commit- 
ment filed December 10, 1962, appellant was sentenced to 
serve one to three years imprisonment.’ On December 10, 


1Co-defendant Mitchell was sentenced to serve two or six years 
imprisonment. On January 25, 1963, he filed a motion to reduce 
sentence. This motion was denied by the District Court on Febru- 
ary 1, 1963. Co-defendant Mitchell has sought no further appellate 
review of his conviction. 

Co-defendant Thompson was sentenced to serve one to three 
years imprisonment and was placed on probation for a period of 
five years. She has sought no appellate review of her conviction. 


(1) 


2 


1962, appellant filed a motion for leave to appeal in forma 
pauperis. This motion was granted by the District Court 
on December 17, 1962. The instant appeal follows: 


At approximately 1:15 on the morning of July 29, 
1962, one Harold Moss was driving his automobile in the 
vicinity of 9th and O Streets, Northwest, Washington, 
D. C. Mr. Moss saw co-defendant Mildred Thompson, who 
was known to him, standing on the corner of 9th and 
O Streets. Mrs. Thompson stopped Mr. Moss and spoke 
with him. She asked him if he would drive her to a party, 
and invited Moss to go along with her. Moss declined the 
invitation to attend the party, but agreed to drive Mildred 
Thompson there. (J. A. 3, 4.) Moss and co-defendant 
Thompson proceeded to drive for approximately one block 
when Thompson asked Moss to stop the car. He did so, 
whereupon Thompson called appellant and co-defendant 
Mitchell and asked them to come over to the car (J. A. 
3). Thompson, over Moss’ protests, invited the two men 
into the car. Appellant attempted to enter the car from 
the passenger side and Moss tried to prevent his entry. 
While Moss struggled to keep appellant out of the car, 
Mitchell went around the car to the driver’s side, and 
entered the car. Moss was unsuccessful in preventing 
either of the two men from getting into the car. (J. A. 
4.) Once they were inside, upon the instructions of co- 
defendant Thompson, appellant and Mitchell attempted 
to take Moss’ wallet and the radio which he had in his 
possession (J.A. 4). At this point Moss managed to flee 
the automobile, clutching in his hand three pints of Booth 
gin and a portable radio. Appellant and Mitchell pursued 
him and physically accosted Moss (J. A. 4, 18). As 
Moss lay on the ground, appellant and Mitchell pro- 
ceeded to kick him in the face (J. A. 5, 18). 

The assault upon Moss was terminated upon the ap- 
pearance on the scene of one Sam Oliver. The beating 
was taken place directly in front of Oliver’s home, and 
Oliver was aroused by Moss’ cries of anguish (J. A. 21). 
Oliver threatened appellant and Mitchell and told them 


to leave Moss alone. Whereupon both Mitchell and 
appellant left the scene. (J.A. 5, 21). The police were 
summoned and appellant and co-defendants Mitchell and 
Thompson were subsequently arrested. At the time that 
appellant and Mitchell were arrested, a bottle of Booth 
gin was found in appellant’s possession (J.A. 24). 

At trial, both appellant and co-defendant Mitchell ad- 
mitted accosting Moss. However, they contended that 
they did so to protect co-defendant Mildred Thompson, 
whom they claimed was being molested by Moss. They 
also stated that they struck Moss in an attempt to ward 
off his attack upon them. (Tr. 127, 182-184, 150-152) 


STATUTE INVOLVED 
Title 22, District of Columbia Code, Section 501, provides: 


Assault with intent to kill, rob, rape, or poison. 


Every person convicted of any assault with intent 
to kill or to commit rape, or to commit robbery, or 


mingling poison with food, drink, or medicine with 
intent to kill, or wilfully poisoning any well, spring, 
or cistern of water, shall be sentenced to imprison- 
ment for not more than fifteen years, 


SUMMARY OF THE ARGUMENT 


The testimony of the Government witnesses were not 
contradictory, but rather a case in which one witness 
testified to something which another witness did not see. 
It is well within the ambit of the jury’s deliberation to 
weigh the testimony of each witness and to determine 
which testimony is to be believed. 

Any mis-statement by the trial court as to the evidence 
presented was fully corrected by the court. Moreover, 
on several occasions the jury was admonished by the 
court to consider only the evidence presented and that 
their remembrance of the testimony was to be controlling. 


4 
ARGUMENT 


Evidence Was Sufficient To Sustain Jury’s Verdict 


Appellant’s prayer for relief is based upon his conten- 
tion that the evidence presented is insufficient to sustain 
the jury’s verdict of guilty. At the conclusion of the 
Government’s case, appellant made a motion for judg- 
ment of acquittal, which was denied by the District Court. 
After presenting the case for defense, appellant failed to 
renew his motion for judgment of acquittal (Tr. 173, 
200). Thus, having failed in the proceeding below to 
properly challenge the sufficiency of the evidence, appel- 
lant is estopped from asserting it as a basis for reversing 
his conviction. Battle v. United States, 92 U. S. App. 
D. C. 20, 206 F. 2d 404 (1953) ; Cratty V. United States, 
82 U. S. App. D. C. 286, 163 F. 2d 844 (1947) ; Grant Vv. 
United States (9th Cir. 1951) 291 F. 2d 746. Even apart 
from this consideration, the record contains sufficient evi- 
dence to support the jury’s verdict. 

Appellant concedes that he and his co-defendant Carde- 
lius Mitchell assaulted Henry Moss on July 29, 1963, con- 
tending only the assault was committed in self-defense. As 
the basis of his appeal, appellant argued that the alleged 
contradictions inherent in the testimony of the Govern- 
ment’s two principal witnesses to the crime required the 
jury to speculate as to which version of the case was 
truthful and that the necessity of such speculation renders 
the jury’s verdict improper. This contention is without 
merit. 

Firstly, what appellant considers to be contradictions 
in the testimony of the two Government witnesses is only 
a situation where one of the witnesses observed and 
testified to something which the other witness did not 
see? The fact that a witness’ testimony is not inclusive 


———— 
2The fact that one witness (Oliver) was unable to positively 
fendant Thompson was present at the scene of the 
aracterize his testimony 2s stating the negative 
proposition, that Thompson was not, in fact, at the scene. 
Complaining witness Moss stated that “she [Thompson] was 


as to that testified by another witness does not place 
such testimony in contradictory juxtaposition to the state- 
ments made by the prior witness. 

Secondly, it is a prime function of the jury, as the 
trier of facts, to determine what weight and credibility 
is to be given to the testimony of each witness. They 
can consider as true all or part of any witness’ testimony 
which they determine is worthy of belief and are free to 
diseard that testimony which they believe is not trust- 
worthy. By so doing, they are to arrive at the conclusion 
of what actually transpired. Therefore, that which ap- 
pellant chooses to refer to as speculation is more properly 
part and parcel of the ambit of the jury’s deliberation.* 
Glasser v. United States, 350 U.S. 60, 80 (1942) ; Martin 
v. United States, 109 U.S. App. D. C. 83, 284 F. 2d 217 
(1960) ; Wigfall v. United States, 97 U.S. App. D.C. 252, 
230 F. 2d 220 (1956) ; see also Curley v. United States, 
180 U.S. App. D.C. 389, 160 F. 2d 229, cert. denied, 331 
U.S. 887, rehearing denied, 331 U.S. 869 (1947).: 

Appellant contends that the trial court improperly sum- 
marized the evidence of Government’s witness, Sam Oli- 
ver. The record reflects that upon proper objection by de- 
fense counsel the court informed the jury that it had 
erred in its synopsis of Owens’ testimony and instructed 
them to disregard that part of the court’s instruction 
(J.A. 39). The court further charged the jury, as it had 
done on numerous occasions in the course of its instruc- 
tion, that they were the ultimate triers of fact and their 
remembrance of the evidence was controlling (J. A. 39, 


standing on the sidelines urging them to take the radio and wallet 
(J.A. 6). 

Eye witness Oliver stated in response to the question— 

Q “At this time, did you not see Mildred Thompson, is that 
right?” 

A “No; I did not see Mildred Thompson.” (J.A. 19) 


2 The trial court properly instructed the jury as to their duty to 
determine the weight and credibility to be given to the testimony 
of each of the witnesses, and specifically cautioned them against 
engaging in speculation and conjecture in reaching their verdict 
(J.A. 30). 


6 
29, 38). The Court’s formal statement correcting any 


possible misrepresentation of the evidence and its con- 
tinuous instruction to the jury that they should rely 
solely and exclusively on their recollection of the facts 
belies any attempt by appellant to predicate his prayer for 
reversal upon the court’s instructions. See Delli Paoli 
v. United States, 352 U.S. 282 (1957).* 


CONCLUSION 


WHEREFORE, it is respectfully submitted that the in- 
stant appeal be dismissed as improvidently granted, or in 


the alternative, the judgment of the District Court be 
affirmed. 


+The record does not reflect any violation of the Jencks Act (18 
U.S.C. 3500). See Leach v. United States, (No. 17,549, decided 
April 25, 1963) ; Bowser v. United States (No. 17,445, decided 
April 18, 1963) ; Hillard v. United States (No. 17,109, decided 
March 21, 1963); Saunders v. United States (No. 17,122, decided 
January 31, 1963). 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Holding A Criminal Term 
Grand Jury Sworn in on July 3, 1962 


UNITED STATES OF AMERICA Criminal No. 721-62 
| 


v. 


) 

) 

) Grand Jury No. 854-62 
No. 1 - CARDELIUS MITCHELL, Violation: 22 D.C.C. 501 

) 

) 

) 


No. 2 - LORENZO MATTHEWS, 
No. 3 - MILDRED THOMPSON, 


Defendants. 


(Assault With Intent to 
Commit Robbery) 


[ INDICTMENT ] 


The Grand Jury charges: 

On or about July 29, 1962, within the District of Columbia, Car- 
delius Mitchell, Lorenzo Matthews and Mildred Thompson feloniously 
and wilfully did make an assault on Harold Z. Moss, with intent, by force 


and violence and against resistance and by putting in fear, to take and 
carry away valuable goods and property from the person and from the 
immediate actual possession of the said Harold Z. Moss. | 

/s/ David C. Acheson | 


Attorney of the United States in 
and for the District of Columbia 


[Filed August 31, 1962] 
PLEA OF DEFENDANT 


On this 31st day of August, 1962, the defendants, Cardelius Mitchell, 
Lorenzo Matthews, and Mildred Thompson, appearing in proper person 
and by his attorneys, J. Richard Earle and Paul R. Kramer, being arraign- 
ed in open Court upon the indictment, the substance of the charge being 
stated to him, pleads not guilty thereto. 

The defendants, Matthews and Thompson, are remanded to the Dis- 
trict of Columbia Jail. 

By direction of 


GEORGE L. HART, JR. 
Presiding Judge 
Criminal Court # ASSIGN. 


* * 


[Filed January 8, 1963] 
EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 


Washington, D. C. 
October 29, 1962. 

The above-entitled matter came on for trial before THE HONOR- 
ABLE LUTHER W. YOUNGDAHL, United States District Judge, and a jury, 
commencing at 10:00 a.m. 

* ‘* * 
HAROLD Z. MOSS 
called as a witness by the Government, having been first duly sworn, was 
examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. CAPUTY: 

Q. Will you keep up your voice so His Honor and the members of 

the jury, the defendants and their counsel can hear you. 
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State your name? A. Harold Moss. | 
Q. Can you talk a little louder, please? A. My name is Harold 


Moss. 
Q. And where do you live, Mr. Moss? A. 1365 Hollywood Avenue, 
Menlo Park, California. ! 

Q. Are youemployed there? A. Yes, sir; Iam. | 


Q. Where are you working? A. Lockheed Aircraft Corporation. 

Q. Now, directing your attention, sir, to July 29, 1962, where were 
you living? A. 1620 T Street, Northwest, Washington, D.C 

Q. Were you working here when you were in Washington, D.C.? 


A. Yes; I was. 
Q. Where were you working? A. Bureau of Standards. 
Q. Now do you today know a person named Mildred Thompson? 
Do you know a person by that name? A. I do. | 


Q. Did you know that person named Mildred Thompson on July 29, 
1962? A. Not by name. 

Q. But did you know her by sight? A. Yes; I did. 

Q. Now, do you see that person here in the courtroom, the person 
whom you today know as Mildred Thompson? A. Ido. 

Q. Would you point her out? A. Right over there (pointing). 

MR. CAPUTY: May the record so show, if Your Honor please, that 
he has identified the defendant Thompson? 

THE COURT: The record may so indicate. 

BY MR, CAPUTY: 

Q. Now directing your attention to July 29, 1962, did you see this 
person whom you have identified here in the courtroom as Mildred Thomp- 
son? A. I did. | 

Q. And about what time was it that you saw Mildred Thompson? 

A. It was around 1:15 in the morning. 

Q. And where was she when you had seen her? A. She was stand- 
ing on the corner of 9th and O Street, Northwest. 

Q. And where were you? 

THE COURT: Ninth and O, did you say? 


THE WITNESS: Yes, sir. 
BY MR. CAPUTY: 

Q. And where were you? A. I was in my car ahout to make a left 
turn. 

Q. And driving from where, sir? A. From the restaurant on 9th 
and O Street. 

Q. And will you tell the Court and the jury what, if anything, took 
place at the time that you had seen Mildred Thompson on July 29, 1962? 
A. Mildred Thompson stopped me and spoke and asked me would I take 
her to a party, and I said I would, and she gets in and invited me to go and 
I told her I was going home. We then went down one block and she told 
me to stop, whereupon she called Mitchell and Matthews -- she called 
them brothers -- and told them to come here for a minute. 

Q. Did they come to the car? A. Yes. 

Q. Now about what time was this? A. That was about one minute 
after I met her. 

Q. What time was it that you met her? A. About 1:15 in the morn- 
ing. 

Q. All right, then what happened, continue? A. Well, she invited 
them inside my car, and I told her that I did not want them inside, and she 
told Mitchell to get in anyway and then she told Matthews the same thing, 


and one, Matthews, tried to get in on her side, and while I was trying to 


keep him out Mitchell went around to the other side of the car and 
got in, and after they got in they start -- she told them to take the radio 
and take the wallet, and they started hitting me and I managed to break 
outside of the car, and they started following me and still hitting me. At 
the time I had three half pints of gin, and one radio in my hand. 

THE COURT: You had what? 

THE WITNESS: Three half pints of gin. 

BY MR. CAPUTY: 

Q. What kind of gin? A. Booth's gin. 

Q. Booth's. A. Booth's and one Sony portable radio. During the 
scuffle the gin, one half pint fell on the ground and broke, and in the 
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meantime they managed to knock me down, and Mrs. Thompson was urg- 
ing them to take the radio and the wallet. I managed to lay’ ion my back 
and protect the wallet and holding the radio in the meantime in my arm, 
and in the meantime they took turns about kicking me and hitting me. 


Q. Well, whereabouts were you kicked? A. I was kicked in the 
| 


face and in the eye. 
Q@. And what happened? A. Well,1 managed to break into a man's 
yard and he told them not to come into his yard. i 
MR. BURTON: Objection. I object to what he said. | 
MR. CAPUTY: No; you can't tell us what the man said. 


BY MR, CAPUTY: 

Q. Now where was the gin that you had? <A. Well - managed 
to take one of the half pints. 

Q. Well, where was the gin? Did you have it on you? A. I had it 
in a paper bag. 

Q. All right, then what happened after -- did there come a time 
that you were there that a person named Mr. Oliver came there? A. Yes; 
he came out and told them to -- | 

MR, BURTON: I will object to anything -- 

THE COURT: Was this in the presence of the defendants? 

THE WITNESS: Yes, sir. 

THE COURT: Were the defendants right there when he told them 
that? 

THE WITNESS: Yes, sir. 

THE COURT: All right, go ahead. 

BY MR. CAPUTY: 

Q. What did he tellthem? A. Well, he told them to let me alone 
and he told them that that was enough, but they kept on trying to take the 

radio and I managed to get up and break into his yard, whereupon 
he said, "If you come one more step I will kill you." | 

THE COURT: Who said that? : 

THE WITNESS: Mr. Sam -- I only know him as sam. 


BY MR, CAPUTY: 

Q. Ididn't'get the statement? A. The witness, I know him only 
as Sam. 

Q. Sam Oliver? A. Sam Oliver. 

THE COURT: He said what? 

THE WITNESS: He told them if they came any further he would 
kill them. And in the meantime his wife was calling the law. 

BY MR. CAPUTY: 

Q. All right, well did there come a time then that these two defend- 
ants left, Mitchell and Matthews that you called them by name, did they 
leave? A. Yes; they left. 

Q. Now at the time that they were striking you and kicking you, 
where was the female defendant Thompson at that time? A. She was 
standing on the side line urging them to take the radio and wallet. 

Q. Now, did you -- 

MR. BURTON: I would like to have that repeated. 

THE COURT: She was standing on the sidewalk urging them to take 
the radio and wallet was his answer. Was that correct? 

THE WITNESS: Yes, sir. 

BY MR. CAPUTY: 

Q. Do you see those persons here in the courtroom, those persons 
whom you refer to as Mitchell and Matthews? A. Ido. 

Q. Now let me ask you this: when was the next time that you had 
seen these two people, Mitchell and Matthews, after they left you and 


stopped striking and beating you, when was the next time? A. Approxi- 


mately ten minutes later the officers who came up on the scene received 
a call over the radio. 

Q. Where did you -- just answer the questions -- where did you 
see them? When was the next time, about ten minutes later? A. About 
ten minutes later. 

Q. Where was it, where did you see them? A. Tenth Street, 
Northwest. 

Q. Where abouts? Was it outside? A. Outside. 


q 


Q. Was anyone with the two individuals? 

MR. BURTON: Well, I object to the form of the question. It is lead- 
ing. 
THE COURT: Let him complete his question. I do not think it is 
leading, counsel. | 

Complete your question, Mr. Caputy. : 

BY MR. CAPUTY: 

Q. Was anyone with the two defendants, the two people that you 
called Mitchell and Matthews? A. Yes. 

Q. All right. Now what, if anything, did you do at the time that you 
had seen Mitchell and these two people, Mitchell and Matthews? 

Were you able to identify them? A. Yes; I Horse them right 
on the spot. ! 

Q. Now, do you see those people here in the courtroom, those people 
Mitchell and Matthews who struck you and who took the gin? A. Ido. 


Q. And whom you had seen later in the custody of the police offi- 
cers? A. Ido. | 

Q. Point them out. A. Mitchell is the fellow in the blue suit and 

Matthews is the fellow over here with his hand on his! jaw. 


MR. BURTON: May we approach the bench, please? 


THE COURT: Yes. : 

(At the bench:) 

MR. BURTON: If Your Honor please, there has been no testimony 
they were in the custody of the police officers. Mr. Caputy indicated this 
and this statement is the reason that I objected. I thought He was getting 
to the point where he was just giving this witness a little bit too much in- 
formation. 

MR. CAPUTY: They may be right. If I didn't ask the question, I 
will ask the question. 

THE COURT: The particular question was not eating that he asked 
as to -- what was the question? 

MR. CAPUTY: Was anyone with them at the time. 


THE COURT: Was anyone with them at the time. That was nota 
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leading question.’ That is the reason I overruled your objection. 
(In open court:) 
BY MR. CAPUTY: 

Q. Now at the time that you had seen Mitchell and Matthews about 
ten minutes later after you had been assaulted who, if anyone, was with 
them at the time? A. The two arresting officers. 

Q. The two police officers? A. Yes. 

Q. Were they in uniform? A. Yes; they were. 

Q. Now, did there come a time that you saw the female defendant 
later that morning? A. Yes. 

Q. And how soon after you had been assaulted there in the thirteen 
hundred block of 8th Street did you see them? A. Approximately one 
half hour later. 

Q. And where was it that you saw them? A. Number 2 Precinct. 

Q. Now this that you have testified to, did it take place here in the 
District of Columbia? A. Yes; it did. 

Q. Now, let me ask you; did you require any treatment for -- did 
you receive any injuries? A. Yes; I did. 

Q. What kind of injuries? A. My right eye was completely closed, 
and I had extensive scars and bruised tissues extending from here down 
to here (indicating). 

Q. Did you go toa hospital? A. Yes; I did. 

Q. And what hospital did you go? A. Walter Reed Army Hospital. 

Q. Did there come a time that you had seen any other doctor? 

A. Yes; there was. 


Q. And when? A. The next day I saw a private doctor, that Monday. 


Q. Now can you tell me, sir, how Mitchell was dressed on this day 
when this attack took place? A. He had on a white short-sleeved polo 
shirt and a pair of trousers. 

Q. And how about Matthews? A. He had ona dark polo shirt and 
a pair of khaki trousers. 

MR. CAPUTY: I have nothing further, Your Honor. 

MR. BURTON: Your indulgence. 
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(Short pause in the proceedings.) 
CROSS EXAMINATION 
BY MR. BURTON: | 
Q. Now Mr. Moss, you've stated, you say that Cardelius Mitchell 
was dressed in a short-sleeved shirt and trousers, did you? A. Yes; 
I did. | 
Q. And of course this was July 29th and the weather was quite warm 
at this time, wasn't it, sir? A. Yes. 
Q. Yes. Now you say also, sir, that you had been down to a res- 
taurant at 9thandO? A. Yes; I had. 
Q. And what is the name of this restaurant? A. I don't know about 
the name. 
Q. What time did you arrive at this restaurant? A About 1:00 
o'clock in the morning. 
Q. And was this 1:00 o'clock on a Sunday morning, sir? A. Yes. 
Q. And do they sell alcoholic beverages in this restaurant, sir? 
A. Not to my knowledge. 
Q. Had you ever visited this particular restaurant . prior occa- 
sions? A. Yes; I had. | 


Q. Now on how many occasions have you been there, | sir? A. Sev- 


eral times. 
Q. Do you know then whether or not they sell beer at this restaurant? 
A. They do not sell alcohol of any kind. | 
Q. They do not sell alcohol of any kind. 
And how long did you remain at the restaurant? A. Approximately 


five minutes. 
Q. Now did you purchase the three half pints of Booth's gin prior 
to your going to the restaurant or after you left the restaurant? A. Prior 
to going to [the] restaurant. | 
Q. And did you have the three half pints of gin in ue car? A. Yes; 
I did. 
Q. Now, I believe you stated that one bottle of gin fel to the ground 
and broke, is that correct? A. Yes. | 
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Q. And that bottle of gin was in a paper bag? <A. Yes. 
Q. Now, sir, did you make the purchase of all bottles of gin at the 
same time? A. Yes; I did. 


Q. And did the storekeeper, sir, put all the bottles of gin into one 


paper bag? A. Yes. 

Q. Now, what happened to the other two bottles of gin, sir, that re- 

mained in your car as the bag fell out with one -- 

MR. CAPUTY: That's not his testimony, Your Honor. I object to 
the form of that question, sir. 

THE COURT: Just ask the question without interpreting his testi- 
mony, counsel. 

BY MR, BURTON: 

Q. Now you stated, sir, that after you left the restaurant at 9th and 
O Streets, Southwest, that you were going to make a left turn there? 

A. Iwas making a left turn. 

Q. Making a left turn. 

Now isn't it a fact, Mr. Moss, that you had had some conversation 
with Mildred Thompson earlier in the evening? A. No. 

Q. Now you stated that you knew her by sight. Isn't it a fact, sir, 
that you had seen her on previous occasions? A. I had seen her once 
before. 

Q. You had seen her once before? 

Now, isn't it a fact, sir, that she got into your automobile on this 
particular occasion? A. Yes. 

Q. Now when she got into your automobile she did not tell you which 
direction to go, did she, sir? A. She did. 

Q. Now -- all right, she told you which direction to go, so was it 
necessary for you to make a U turn in order to go in that particular direc- 
tion? A. I was not making a U turn. 

Q. You did not have to make a Uturn? A. No. 

Q. Did you continue straight? A. Yes. 

Q. Now did there come a time, sir, when you commenced to strug- 
gle with Mildred Thompson? A. No. 
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Q. There was no struggle at all? A. None. 

Q. Now tell me, sir, when was the first time you saw Cardelius 
Mitchell and Lorenzo Matthews? A. When I first saw them, after we 
had driven one block she requested me to park for a minute , and after I 


parked she called them and told them to come to the car. | 
Q. Now did you hear her scream for help or did she at any time 
scream for help, according to your knowledge? A. No; she did not. 
Q. Now if she had screamed you would have heard this? A. Yes; 
I would have. | 
Q. Now, when you parked the car and Lorenzo and Cardelius came 


over to the car, sir, did Mildred Thompson at that point attempt to get 
out of the car? <A. No. | 


| 
Q. She made no attempt to get out of the car? A. No. 


Q. Did you ask her at that time to get out of your car? A. No. 

Q. Well, where were the bottles of gin at this time, sir? A. The 
gin was in the car. 

Q. In what part of the car? A. Front seat. 

Q. Now was it on the front seat between you and Mildred or between 
you and your door on Mildred's right side and the door where she was sit- 
ting? A. It was between me and her. | 

Q. Now, wasn't there some discussion with Mildred, sir, with re- 
spect to giving her a bottle of this gin for certain purposes? A. No. 

Q. This conversation did not take place? A. No. | 

Q. Now when these defendants came up to the car, sir, there came 
a time when Mildred got out of the car, is that correct? A. There came 
a time. i 

Q. Yes. Now you got out of the car also, isn't that correct? 

A. Well, I fought my way out of the car. : 

Q. And in getting out of the car, Mr. Moss, you came out on the 
side opposite the driver's side, isn't that right? A. No; it isn't. 

Q. Now, when you did come out of the car, did you have a bottle in 
your hand, or did you have your radio in your hand? A. had the sack 


and the radio. 
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Q. You had what, sir? A. The sack with the gin plus the radio. 

Q. Plus the radio. And of course you were swinging with these ob- 
jects, is that correct, sir? A. No; Iwas merely trying to get out of the 
car. 

Q. Now did there come a time when you hit Cardelius Mitchell in 
the nose? A. No. 

Q. You deny having hithim? A. Yes. 

Q. Well, did you ever hit Matthews? A. [hit nobody. 

Q. You didn't hit anyone? A. No. 

Q. Now, you, sir, made a report to the police about this incident, 
didn’t you, after they arrived on the scene? A. Yes; I did. 

Q. Do you know, sir, whether or not this statement was reduced to 
writing? A. Well, the officer reduced it to writing, I suppose he did. 

THE COURT: He just wants to know whether you know. If you do 
not know say so. 

THE WITNESS: Yes; I know. 

BY MR, BURTON: 

Q. Was it reduced to writing? A. Reduced and signed by me. 

Q. Reduced and signed by you, and of course this writing, this state- 
ment took place at the time that you were telling the officer what had oc- 
curred, is that correct, sir? A. Yes. 

MR. BURTON: If Your Honor please, at this time I move we be 
shown a copy of that statement. 

MR. CAPUTY: It comes as a surprise to me. 

THE COURT: If Mr. Caputy has one. 

MR. CAPUTY: This is a surprise to me. I have no statement, if 


Your Honor please, unless I overlooked it, signed by this complainant. I 


have none unless the police have one. I have none, Your Honor. 
MR. BURTON: May we check with the officer? 
THE COURT: What officer was it? 
THE WITNESS: Officer Graham has it. 
THE COURT: Is he here? 
MR. BURTON: Yes; he is here. 


| 
i 

THE COURT: Will you check, Mr. Caputy, with the officer and see 
if he has sucha statement? Will you check with that officer. 

MR. CAPUTY: Which officer was it? 

MR. BURTON: Graham. 

(Mr. Caputy then left the courtroom to check with the police officer 
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and returned). 

MR. CAPUTY: He has no statement. 

MR. BURTON: If Your Honor please, I hate to inconvenience the 
Court. 

THE COURT: He says he has no statement. 

MR. BURTON: He says he has no statement? 

THE COURT: I understood so. 

MR. CAPUTY: I might be able to clarify it on redirect when it 
comes my turn. 

THE COURT: I will permit you to ask a question right now about 
this, if you wish. 

MR. BURTON: I will permit that, Your Honor. 


FURTHER DIRECT EXAMINATION 
BY MR. CAPUTY: 
Q. Where was it that you signed this statement or whatever state- 
ment that you say itwas? A. I signed the statement at the precinct. 
Q. At the precinct or at the court? A. At Number 2 Precinct. 
Q. You signed a written statement? | 


Are you sure it was at the precinct or at the court that you signed 
a statement? A. I signed it at Number 2 Precinct. He restated the facts 


and asked me to sign it and asked me to again identify the witnesses in 
Number 2 Precinct. | 

MR. CAPUTY: May I get what he has and bring it in| here? 

THE COURT: Yes; you may get what the officer has. 

(Mr. Caputy then secured the statement). | 

MR. CAPUTY: May I inquire? 


THE COURT: Yes, certainly. 


BY MR. CAPUTY: 

Q. Mr. Moss, was it something -- 

MR. CAPUTY: May I have it marked, if Your Honor please, so the 
record will be clear? 

THE COURT: Yes. 

MR, CAPUTY: May I have it marked as Government Exhibit. 

THE DEPUTY CLERK: Government Exhibit 1, marked for identi- 
fication. 


(Thereupon, Statement was marked 
Government's Exhibit No. 1, for iden- 
tification). 


BY MR. CAPUTY: 
Q. Was the paper that you signed this or something like this paper, 
two pages? 
THE COURT:' Read it over to yourself first before you answer the 
question. 
(The witness examined the statement). 
THE WITNESS: Yes; it was a paper similar to one like this. I 
can't say this is the exact paper. 
BY MR. CAPUTY: 
Q. Did it contain what the paper before you contains? A. Yes. 
Q. And did you actually sign it? A. Yes; I did. 
MR. BURTON: May I see that copy? 
THE COURT: Yes, sir. 


I might ask one question. Are the facts stated in that statement 


correct? 

THE WITNESS: Yes; they are. 

THE COURT: All right. 

(The exhibit was shown to Mr. Burton). 

MR. BURTON: Thank you. Would you indulge us for one moment, 
Your Honor? 

THE COURT: I might also ask: reading that statement over, so 
far as you can remember is that the only statement that you say you 
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signed that contained facts similar to those that are contained in Govern- 
ment's Number 1, for identification? 
THE WITNESS: Yes. 


BY MR. CAPUTY: : 
Q. Did you sign a complaint in Municipal Court? A. Well, he asked 


me to -- 

MR. BURTON: We will submit that he probably signed it. 

THE COURT: We want to get this clear as to whether he is confused 
about whether he signed this statement or signed a complaint. 

Did you sign a complaint in Municipal Court? | 

THE WITNESS: No; I signed a paper in Number 2 Precinct. 

THE COURT: Is it possible that you may be confused as to whether 
you actually signed this statement or whether it was a complaint that you 
signed in Municipal Court. 

THE WITNESS: Well -- 

THE COURT: Apparently there is no signature on this statement 
that the officer has. We want to be sure about your memory as to whether 
you actually signed a statement with the officer or whether’ it was the com- 
plaint that you signed that makes you feel you signed something. 

THE WITNESS: Well, it's possible it was a complaint, and I was 
feeling very -- | 

THE COURT: Allright. At any rate it is your testimony you did 
relate the facts to the officer at the precinct and he took the facts down? 
THE WITNESS: Right. | 

THE COURT: Was he typing a typewriter at the time? 

THE WITNESS: No; he wrote it out in some kind of tong -hand and 
had somebody else to type it up. 

THE COURT: I see. 

MR. BURTON: Thank you. I have no further questions of this wit- 
ness. 
THE COURT: Does anyone else have any cepstions 
MR. EARLE: No questions, Your Honor. 

MR. KRAMER: If the Court pleases, a few questions. 


16 


FURTHER CROSS EXAMINATION 
BY MR. KRAMER: 
Q. Now, Mr. Moss, you stated that when you got out of the car you 


took with you your radio and this bag of liquor? A. Yes. 

Q. Is this the time that the bag fell to the ground, or was it later? 
A. Well, it fell to the ground after they had knocked me down. 

Q. Now was there a bottle loose in the car that you were drinking 
from? <A. No. 

Q. How old are you, sir? A. Thirty-one. 

Q. Thirty-one? A. Yes. 

Q. Are you married? A. No. 

Q. Now that evening when you got out of your car did you hit or at- 
tempt to hit any of the two defendants with your radio? A. No. 

Q. Did you put up any type of resistance atall? A. No; Iwas 
merely trying to protect my property. 

Q. Now you stated that the bag of liquor fell to the ground and the 
bottle broke. 

Did the bag break also? A. No; the bag -- asa matter of fact, the 
whole thing fell and one broke. That's what happened. 

Q. Isn't it true, sir, that you and Mildred Thompson, that you and 
Mildred Thompson were in the car drinking from a lone bottle? A. No; 
it is not true. 

Q. Is it true, sir, that -- 

MR. CAPUTY: I object to the type of that question, is it true, if 
Your Honor please. I object to the form. 

THE COURT: Pardon me? 

MR. CAPUTY: I object to the form of the question, is it true, if 
Your Honor please. 

THE COURT: Yes. You eliminate "is it true’ and then you may 
ask the question. He has already answered the question anyway. 

MR. KRAMER: Yes, sir. 
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BY MR. KRAMER: 
Q. At any time did you try to hit either of the male defendants with 
a lone bottle? A. No. 
Q. Did you call for help during this period when you were scuffling, 


fighting? A. Well,I called out a couple of times but there was nobody 


around. 

Q. Do you recall what you were saying, or did you call, "Help, he's 
trying to rob me," or anything to that effect? A. I just said, "Help." 

Q. You said that you knew Mrs. Thompson just by sight, is this 
true? <A. Yes. 

Q. And did you otfer her a ride home? A. I did not, 

Q. When you were in the car, did you make any advances toward 
her in her condition? A. No; I did not. 

Q. Did you suggest anything of the kind to her? A. No. 

Q. When the two male defendants were arrested -- strike that. 

MR. KRAMER: I have no further questions. Thank you. 

THE COURT: All right, you may step down. | 

(The witness left the stand). | 

MR. CAPUTY: Mr. Oliver, please. 

Whereupon, 


SAM OLIVER | 
called as a witness by the Government, having been first duty sworn, was 
examined and testified as follows: 
DIRECT EXAMINATION ! 
BY MR. CAPUTY: 

Q. Will you please keep up your voice so that His Honor and the 
jury and the detendants can hear you. 

Willyou state your name? A. Sam Oliver. 

Q. And where do you live, Mr. Oliver? A. 1320 - ath Street, 
Northwest. 

Q. Were you living there on July 29,1962? A. Yes; I were. 

Q. Do you today know a person named Harold Moss? A. Ido. 

Q. Did you know that person on July 29, 1962? A. I did not. 
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Q. Now directing your attention, sir, to July 29, 1962, after mid- 
night, did there come a time that you saw this person, Harold Moss, 
whom you today know? A. Yes; I did. 

Q. And about what time was it that you saw Harold Moss on July 
29, 1962? A. It was around about 1:00 o'clock. 

Q. And where was he at the time that you had seen him? A. He 
was out on the street. 

Q. And where were you? A. Iwas setting in my door. 

Q. Will you tell the Court and jury what, if anything, you observed 
when you saw Harold Moss on July 29, 1962? What did you see? 

A. When I seeing him he was being beaten up by two men. 

@. And where was he when he was being beaten up by two men? 
A. He were almost directly in front of my door where I was sitting. 

Q. Now, will you tell us what you mean when you say he was being 
beaten up by two men? What did you see? Tell us what you saw? A. I 
seen them beating a man up. They were beating him up and they knocked 

him down, and when they knocked him down I stepped out of my door 
on to the street and told them to leave the man alone and they left. 

Q. Now do you see here in the courtroom the people that were beat- 
ing up Mr. Moss on July 29, 1962? A. Yes; Ido. 

Q. Would you point them out, sir? A. That man right there and 


this man right here (pointing). 


Q. Which one? I can't tell where you are pointing. A. This 
gentleman sitting right here. 

Q. This one here is the one? A. That's right. 

Q. And who is the other one? A. The other one was this man here. 

Q. Inthe back? A. Yes; in the back. 

MR. CAPUTY: May the record show, if Your Honor please, that 
the witness has identified the defendants Matthews and Mitchell? 

THE COURT: It may so indicate. 

BY MR. CAPUTY: 
Q. Now what was the condition of Moss when you saw him after 
these two people whom you've identified left? A. His face was 
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bruised up and he was bleeding, and his eyes were almost closed shut. 
MR. CAPUTY: May I have Moss, if Your Honor please, brought 
into the courtroom? 
THE COURT: Yes. 
(The witness Moss was brought into the courtroom). 
MR. CAPUTY: Just look at him and don’t say anything. 
(The witness Moss left the courtroom). 
BY MR. CAPUTY: 
Q. Do you recognize this person that just came into the courtroom? 
A. Yes; Ido. 
Q. And who is he? A. He's the Harold Moss that nas being beaten 
up by the two men. | 
Q. On July 29, 1962? A. That is correct. 
Q. All right, did you see a female around there? A. No, sir; I 
didn't. 
MR. CAPUTY: I have nothing further, Your Honor. 
CROSS EXAMINATION 
BY MR. BURTON: 


Q. Now, Mr. Oliver, were you, sir, sitting in your doorway or were 


you standing in your doorway? A. I was sitting. 


Q. Now how long had you been sitting in your doorway? A. About 


a minute. 

Q. Did you, sir, see Mr. Moss' automobile when aS first drove up? 
A. No; I didn't. 

Q. Now, your attention was called to this thing that took place be- 
cause you heard someone yell, "Man, that’s my sister," or "That's Sis- 
ter," isn't that right, sir? A. That is right. 

Q. And upon turning your attention to what was occurring, this is 
the time that you saw an affray taking place, isn't that right, a fight tak- 
ing place? A. That's right. | 

Q. Yes. And at this time you did not see Mildred Thompson, is 
that right? A. No; I did not see Mildred Thompson. 
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Q. In fact, you did not see Mildred Thompson until you later ap- 
peared at the precinct, is that right, sir? A. That is correct. 

Q. Therefore you do not know what part, if any, she played in this, 

do you? A. No; Ido not. 

Q. Now, did you, sir, see the complainant hit Lorenzo Matthews at 
any time? A. I seen both men hitting him. 

THE COURT: When he said complainant -- I don't think you under- 
stood his question. Mr. Burton was asking you whether you saw Moss hit 
either one of these two defendants. 

MR. BURTON: Right. 

THE WITNESS: No; I did not. 

BY MR. BURTON: 

Q. You didn't see Moss hit either one of them? A. No; I did not. 

Q. Well, let me ask you this: did you see Mr. Moss get out of his 
automobile? A. No; I did not. 

Q. You didn't see that? 

Did you see Mr. Moss standing outside of his automobile with a 
package in one hand and a transistorized radio in the other hand, a port- 
able transistorized radio in the other hand? A. No; I did not. 

Q. Did you, sir, ever see at any time during the affray or immedi- 
ately thereafter a transistorized portable radio? A. Yes; I did. 

Q. And you saw that radio where, sir? A. Around Mr. Moss’ neck. 

Q. Now, when you say around his neck, do you mean he had it strap- 
ped around his neck? A. That's right, the way you carry it. 

Q. Isee. Now, did you at any time, sir, see a bottle of Booth's gin? 
A. No; I did not. 

MR. BURTON: Nothing further of this witness. 

Your indulgence. 


(Short pause in proceedings). 
MR. KRAMER: If the Court pleases -- 
BY MR. KRAMER: 
Q. Now, sir, if I recall your testimony, you said your attention was 


first brought to the scene when you heard one of the two defendants say, 
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"Man, that's my sister." 
Is that what you said when your attention was first brought to the 
scene? A. That is right. 
Q. Now, did you hear Mr. Moss say anything? | 
Did you hear him screaming? A. No; I did not hear] him screaming. 
Q. Did you hear him cry out -- well, strike that. A! Yes, sir; he 
cried out when they hit him. 
Q. When they hit him, but prior to this? A. Prior to this I didn't 
hear anything. When I knew anything there was fighting. | 
Q. You stated that you did not see Mr. Moss with either a bottle or 
a radio in his hand? A. I didn't see him with anything in his hand. 


Q. Approximately how far away were you from this scuffle? 


A. The distance from here to that door over there (pointing). 
Q. Did you ever get any closer to the people than that? A. Yes; 
I did. 


-Q. And approximately how far away were you at that time? A. As 


close as I am to this gentleman sitting here. 
MR. KRAMER: Would you indulge us a minute, Your Honor? 
(Short pause in proceedings). 
I have no further questions. Thank you. 
THE COURT: Are there any further questions? 
MR. BURTON: No, Your Honor. 
THE COURT: Do you want us to retain this witness? 
MR. CAPUTY: May I ask a question, Your Honor? | 
THE COURT: Yes. | 


REDIRECT EXAMINATION 
BY MR. CAPUTY: 

Q. You say that there came a time that you were a4 close to the 
defendants Mitchell and Matthews as you are from there where you are 
seated to the reporter? A. I were. 

MR. CAPUTY: For the record, Your Honor, may we estimate that, 


if I can come to some agreement -- | 
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MR. BURTON: Well, suggest it. 

MR. CAPUTY: Well, I'd say, if Your Honor please, around ten feet. 

THE COURT: It is over ten feet. It would be fifteen feet, I would 
say, wouldn't it be? 

MR, CAPUTY: Ten to fifteen feet, all right. 

BY MR. CAPUTY: 

Q. Well, where were you and where were they at the time that you 
saw them? A. When I saw them they had done knocked him down. When 
they had knocked him down they were still standing over him, and I told 
them to leave him alone, that's enough. That's when they left him and 

they passed right by me. 

Q. Passed by you? 

Where were you at the time when they passed by you? A. Iwas 
standing on the street. 

Q@. And where was Mr. Moss at that time? A. He was getting up 
off the street. He got up off the street and I asked him to come into my 
yard. 

MR. CAPUTY: That's allI have, Your Honor. 

MR. KRAMER: Will you indulge us, sir? 

(Short pause in the proceedings). 

MR. BURTON: We have no further questions of this witness. 

THE COURT: May this witness be excused, or do you want him 
retained for possible rebuttal? 

MR. CAPUTY: No; may he be excused now? 

THE COURT: May he be excused by the defendants ? 

MR. KRAMER: Will you indulge us, Your Honor? 

THE COURT: Yes. 

MR. BURTON: Let this witness be permanently excused. 

THE COURT: You are excused. 


* * * 
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Whereupon, 


PRIVATE RONALD P. JENKINS 
called as a witness by the Government, having been first duly sworn, was 


examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. CAPUTY: 


* * * * * 


Q. And what was the condition of Mr. Moss at the time that you re- 


sponded in the thirteen hundred block of 8th Street, Northwest? 
* * * * * 

THE WITNESS: Excuse me, sir, the complainant was standing in 
the tree box. His right eye was partially closed and swollen a great amount 
and blood was streaming from his head and his eye. His clothes were tus- 
sled and dirty on the side, the right side and the rear. | 

BY MR. CAPUTY: 
* * * * jae 

Q. Was any identification made by the complaining witness, Moss, 
of the two males with the police officers? A. Yes, sir; there was. 

Q. And did he identify them? A. Yes, sir; he did. | 

Q. He identified them as what, do you recall? A. As the two 
gentlemen that had beat and tried to rob him. | 

THE COURT: Was this in the presence of the two men themselves? 

THE WITNESS: Yes, sir; it was. 


* * * * 


PRIVATE JOHN A. GRIFFITHS 
called as a witness by the Government, having been first duly sworn, was 
examined and testified as follows: 
DIRECT EXAMINATION | 
BY MR. CAPUTY: : 
* * * * * 
Q. Now during the course of your shift of duty on July 29, 1962, 

did you receive a call over the radio? A. We received == we were 
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calling a box to get our hourly marks from the station. 
Q. You were ata box? A. That's right, sir. 
Q. All right, and over a box did you receive a report of any offense? 
A. Yes, sir. 
* * * * * 
Q. Now did there come a time, sir, after that report that you placed 
someone under arrest, you and Officer Graham? A. Yes, sir; we did. 
Q. And did you place one or more than one under arrest? A. More 
than one, sir. 
Q. All right. At about what time was it that you had placed the indi- 
viduals under arrest? A. Around 1:30. 
* * * * * 
MR. CAPUTY: May the record show, if Your Honor please, that this 
witness has identified the defendants Matthews and Mitchell? 
THE COURT: It may so indicate. 
BY MR. CAPUTY: 
Q. Now at the time that they were placed under arrest can you tell 
us whether they were searched? A. Yes, sir; they were. 


Q. Did you personally search any of them? A. Yes; I did. 


Q. And whom did you search? A. This one here, sir (pointing). 

Q. This one here? A. Yes, sir. 

Q. Now, will you tell us what, if anything, you found on his person 
at that time? 


THE COURT: The record shows he pointed to whom? 

MR. CAPUTY: He pointed to the defendant Matthews, if Your Honor 
please. 

THE COURT: All right. 

BY MR. CAPUTY: 

Q. And what, if anything, did you find? A. Among other things I 
found a half pint of gin. 

Q. What make of gin? A. It hada Booth label on it. 

Q. Booth's Label Gin? A. That's right. 
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Q. Now did you keep this gin or did you return it? ‘A. I let him 
keep it, sir. : 

Q. Now where, if anywhere, did you and Officer Graham go after 

you had placed Mitchell and Matthews under arrest? A. From the alley 
rear of O Street then we took them to the box at 9th and N, and during that -- 

Q. You took them to 9thandN? A. Ninth and N Streets -- 10th 
and N. | 

Q. 10th and N? 

The place that you had placed these individuals under arrest, as you 
were walking towards the call box, will you tell the Court what, if anything, 
happened as you were walking toward the call box? A. The defendant 
Matthews took the half pint of gin from his back pocket and threw it in the 
street. 

Q. And what happened to that bottle? Did it break? A. It broke, 

* * * * * 

Q. And before you had gone to Number 2 Precinct, did you do any- 
thing in connection with this gin that Matthews threw down on the street? 
A. I went back and picked it up, brought it back to the call box and gave 
it to Officer Graham, sir. | 

Q. And what happened? A. He threw it away, sir. 

* * * * 1 fake 

Q. Was a statement made concerning the gin by a complaining 

witness, Moss, in the presence of these two defendants? | A. Yes; there 


was. 


THE COURT: Then the answer may stand. Secrh the answer. 
BY MR. CAPUTY: 

Q. What did he say? A. He stated that he had the gin. 

Q. What kind of gin? A. Booth's Gin. ! 


MR. CAPUTY: I have no other questions. 
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CROSS EXAMINATION 
BY MR. KRAMER: 
Q. Now, Officer, did either of the two gentlemen who were placed 
under arrest tell you what happened? 
Did they make a statement to you? A. They made a number of 
statements; yes, sir. 
Q. Well, what statement did they give you? A. When we got them 
in the alley rear of O Street they said they were down for a fish sandwich 


at 9th and O, and the defendant was back up in the alley rear there in the 


yard seeing his girl friend, sir; he was nowhere near the scene of 
the crime. 

Q. Now what statement did they give you about this crime, alleged 
crime? A. They stated that later they were there and did beat him but 
they did not try to rob him, sir. 


* * * ; * 


REDIRECT EXAMINATION 
BY MR. CAPUTY: 

Q. What was the first statement both defendants made when you and 
Officer Graham placed them under arrest? A. The first statement they 
made to me, sir, when I placed them under arrest was that they knew noth- 
ing about what we were arresting them for, and they had been down to 9th 
and O to get a fish sandwich and were just stopping by the girl friend's 
house and were going home. 

Q. And that they were not near the scene of the crime? A. That's 
right, sir. 

* * * 


PRIVATE ROBERT L. GRAHAM 
called as a witness by the Government, having been first duly sworn, was 
examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. CAPUTY: 


* * 
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Q. And what was found and from whom? A. Officer Griffiths 
found a bottle of Booth's Gin in the rear pocket of Lorenzo Matthews. 

Q. Now after you had arrested these two individuals, where, if any- 
where, were you going with them? A. We went to 10th = N Street, 
Northwest. | 

Q. Now at the time that you were walking to 10th and N Street, 
Northwest -- <A. Yes, sir. 

Q. (Continuing) -- what, if anything, happened as you were walking 
along from the scene of the arrest to the call box? A. Lorenzo Matthews 
took the bottle of gin from his rear pocket and threw it in the street and 
broke it. 


* * * * | 


Q. And were the two defendants, Mitchell and Matthews, there at 
the time that Moss made that statement? A. Yes, sir. : 

@. What did Moss say, if anything, concerning gin? A. That they 
took some gin from him. | 

Q. And what kind of gin? A. Booth's. 


* * * * 


REDIRECT EXAMINATION 
BY MR. CAPUTY: 
Q. Were you given a broken bottle of gin by Officer Griffiths ? 


A. Yes, sir. 
Q. What did you do with it? A. We threw it away. 
. You threw it away? A. Yes, sir. | 
. Was it broken? A. It was. 
. And what kind was it? A. Sir? 
. What kind of gin? A. It was a bottle of Booth's Gin. 


* * * * * 


THE COURT: All right, we will conclude the case today then. 


I suppose you want to make your usual motion in behalf of each de- 


fendant for judgment of acquittal? 
MR. KRAMER: Yes. 


THE COURT: That will be denied. * * * 
* * * 


Washington, D. C. 
October 30, 1962. 


* * * * * 

THE COURT: The record may show at the outset of this trial the 
Court asked each of the defendants’ lawyers if they had any motions to 
make and each responded no they did not have any motions to make. Un- 
der these circumstances alone the Court would be justified in not giving 
any attention to what has been placed in the record, and in the second 
place the government does not rely upon any admissions whatsoever in 
this case adduced while the defendant was in the custody of the police 
officer. The government relies solely upon the testimony of the witnesses 
who were on the scene and testified as to what happened. 

Isn't that correct? 

MR. CAPUTY: Correct, Your Honor. 


* * * 


JURY CHARGE 
THE COURT (Youngdahl, J.): Ladies and gentlemen of the jury, 
the evidence in this case has been completed. Counsel have made their 
final argument to you. It now becomes my responsibility to charge you 
as to the principles of law which are to guide you in your delibera- 
tions and the rendition of your verdict in this case. 
When a case is tried to a jury as this one has been tried, the Court, 


jury and counsel have different functions and responsibilities to perform. 


Neither may encroach or trespass upon the function of the other. The 
function of the judge is to preside at the trial to see that it is conducted 
in an orderly fashion, to pass upon questions of law as they arise, in- 
cluding questions in regard to admissibility of evidence, and finally at 
this stage of the proceeding to give you those principles of law which you 
are to follow. You must take the law just exactly as the Court gives it to 
you whether you have an opinion of your own as to what the law is, or 
what it should be, or if it conflicts with the law as the Court gives it to 
you, you must abide by the law as the Court states it in its charge, be- 
cause the Court is the exclusive judge of the law. You, on the other hand, 


29 


are the exclusive judges of the facts in this case. 

Now counsel for the most part have performed their functions ex- 
cept what they may have to say to the Court at the conclusion of the Court's 
charge. They have made their final arguments to you and it was proper 

for you to give close attention to those arguments, but you will bear 
in mind that arguments of counsel do not constitute evidence, and if any 
statement has been made by either counsel in their closing arguments, 
or if any statement is made by the Court in its brief summation of the 
contentions of the parties to you which conflict with your own recollec- 


tion of the evidence, you should rely solely and exclusively upon your own 


remembrance of the testimony in this case. 
It would not be proper for me to tell you how to decide this case, 
directly or indirectly, from anything I said during the trial, any ruling I 
have made, from the tone of my voice, and the Court's charge or from 
the way I state the contentions of the parties to you, and you should not try to 
gather any impression as to how the Court feels about the facts. Even 
though under our Federal system, trials of cases, Federal Judges have 
the privilege of commenting upon the evidence, I have consistently re- 
frained from doing so and have submitted to the jury without comments 
objectively the contentions of the parties, leaving it entirely to the jury 
to determine, as the exclusive judges of the facts, what the verdict should 
be. 
Now being the sole and exclusive judges of the facts, members of 
the jury, you are of necessity the sole judges of the credibility of 
the witnesses, and in determining credibility you may take into considera- 
tion, so far as you are able to do so, the manner, conduct and demeanor 
of each witness who has testified, his memory or lack of memory, and of 
course when I use the pronoun "he'’I mean "his" or "her," the faculty or 
lack of faculty of each witness to see and hear those things about which 
he has testified, the ability or lack of ability of each witness to convey to 
you through the medium of words what he has seen or heard, the proba- 
bility or improbability of the truth of the testimony given by the witness, 
any bias or prejudice shown by any witness which might have influenced 
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his judgment or colored his testimony, the reasonableness or unreason- 
ableness of the story that is told, and if you find that any witness has in 
this case testified wilfully, falsely or corruptly with reference to any 
material fact concerning which the witness could not possibly have been 
mistaken, you are at liberty, if you deem it wise to do so, to disregard 
the entire testimony of that witness or any part of the witness’ testimony 
except insofar as it has been corroborated by credible witnesses or by 
facts and circumstances established by the evidence in this case. 

You are the fact-finding branch of this court and in the performance 
of your duties you must not let sympathy or passion or prejudice influence 
your judgment in any manner whatsoever. You must reach your judgment 
on the facts as disclosed by the evidence adduced in open court and infer- 
ences which are reasonably deducible therefrom. You are not to specu- 
late, conjecture or guess. 


Now in this case, members of the jury, three defendants have been 
on trial, Cardelius Mitchell, Lorenzo Matthews and Mildred Thompson, 


under a charge, a one-count indictment of assault with intent to commit 
robbery. As I told you on the voir dire examination, these defendants 
have entered a plea of not guilty to this indictment and thus they put in 
issue each and every essential element of the facts asserted in said charge. 
I also told you on the voir dire the fact a defendant has been indicted and 
is charged with a crime does not amount to evidence of guilt and is not to 
be taken as an indication of guilt, because an indictment is merely the 
procedure and the machinery by which a defendant is brought before the 
Court and is placed on trial. It is a rule of law that every defendant in a 
criminal case is presumed to be innocent and this presumption of inno- 
cence relates to every essential element of the offense and attaches to 
him throughout the trial until overcome by legal evidence which estab- 
lished his guilt beyond a reasonable doubt. 

Further, it is the law that the burden of proof is upon the govern- 
ment to prove the defendant guilty beyond a reasonable doubt. Unless the 
government sustains this burden and proves beyond a reasonable doubt 
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that the defendant has committed every element of the offense with which 


he is charged, the jury must find him not guilty. The gurden of proof 
never shifts from the government to the defendant, and as I told you on 
the voir dire, I believe, the mere fact that the defendants are sitting here 
and charged with this offense is no evidence of guilt. Defendants are not 
required to prove themselves innocent or to produce evidence at all on 
that subject. They have a right to remain completely silent. The fact 
that they do so is no evidence of guilt, because the government must prove 
beyond a reasonable doubt the guilt of the defendants on the: charge which 
the Court will submit to the jury. The defendants are not bound to explain 
anything and their failure to explain anything in connection with the case 
cannot be considered by you as a circumstance tending to prove guilt. 

Now proof beyond a reasonable doubt does not mean proof beyond 
all doubt whatsoever. It does mean proof to a moral certainty and not 
necessarily proof to an absolute or a mathematical certainty. A reason- 
able doubt is not a vague, speculative or obscure doubt; rather it is such 

a doubt as would cause you to hesitate to act upon it in the graver 
and more important transactions of life. If after an impartial considera- 
tion of all the evidence you can say to yourselves that you are not satis- 
fied of the defendants’ guilt, then you have a reasonable doubt. Unless 
there is substantial evidence of facts which exclude every reasonable 
theory but that of guilty, your verdict must be not guilty. In other words, 
to find the defendants guilty any reasonable theory of innocence must be 
excluded by the facts, but on the other hand, if after such impartial con- 
sideration of all the evidence you can truthfully and candidly say to your- 
selves that you have an abiding conviction of the defendants’ guilt such as 
you would be willing to act upon in the more weighty and important mat- 
ters pertaining to your own affairs, then you have no reasonable doubt. 

As I indicated to you when I read this indictment to you, the defend- 
ants are charged with the offense of assault with intent to commit rob- 
bery, so that first it becomes necessary for me to define what is meant 

by the offense of assault. An assault is defined by law as "an unlawful 
attempt or effort with force and violence to do injury to the person of 
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another coupled with the present apparent possibility of carrying out such 
an attempt." And in view of the fact that the charge is assault with intent 

to commit robbery, it becomes also necessary for the Court to de- 
fine the offense of robbery to you. Robbery is defined under the District 
of Columbia Code as follows: 

"Whoever by force or violence whether against resistance or 
by sudden or stealthy seizure or snatching or by putting in fear 
shall take from the person or immediate actual possession of an- 
other anything of value is guilty of robbery." 

Of course the government does not allege in this charge in the in- 
dictment that the defendants actually committed the offense of robbery. 
The government has asserted the offense of assault with intent to commit 
robbery. In other words, it is not necessary for the government to sus- 
tain this charge to prove beyond a reasonable doubt that a robbery was 
actually committed. It is sufficient if the government proves beyond a 
reasonable doubt that the defendants committed an assault with an intent 
to commit the robbery even though the robbery was not actually consum- 


mated. 


Now intent ig something that cannot be proved directly. You cannot 


photograph the processes of the human mind, Intent is something that is 
proved by what a person said or by what a person does. 

Now there is a law in the District of Columbia, members of the 
jury, which says that in prosecutions for any criminal offense, "all per- 
sons advising or inciting or conniving at the offense, or aiding or abet- 
ting the principal offender shall be charged as principals." You are told 
that a person who advises, incites or connives at any offense, or aids or 
abets a principal offender is himself a principal offender under this law 
whether or not he is personally present at the time of the offense. In 
other words, such a person is just as responsible under the law as a per- 
son who commits a physical act which violates the law. Now the word 
"connive" as used in this law means to cooperate with, the word "advise" 
to give an opinion or recommend a course of action. The word "abet" 
means to encourage or incite another to commit a crime. A person aids 
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and abets an offender when he assists him by words or acts. ! An aider 


or abettor is the one who associates himself with the venture, the crim- 
inal venture, and participates in it as something that he wishes to bring 
about. The government does not contend that the female defendant par- 
ticipated in the actual assault and was present at the time it was com- 
mitted, but the government asserts that the female defendant aided and 
abetted in this offense of assault with intent to commit robbery, and you 
will consider this charge of aiding and abetting as the Court has defined 
it to you to determine whether the government has proved beyond 
a reasonable doubt that the female defendant, as well as the other two de- 
fendants, are guilty of this offense. 

Now the defendants have asserted the defense of self-defense as 
far as what happened at the actual affray that took place outside of the 
automobile after the female defendant had left the scene. | 

First I would like to present the respective contentions briefly, 
as the Court understands them to be, by the respective parties here, and 
I want to repeat again, if there is anything in what I say in repeating these 
contentions to you in which they seem overbalanced on one side or the 
other or in which they seem incorrect, you should rely solely upon your 
own recollection of the evidence in connection therewith. The govern- 
ment asserts that on July 29th, 1962, that the complaining witness, Harold 
Z. Moss, saw the female defendant standing on the corner of 9th and O 
Streets, Northwest, District of Columbia, when he was hailed by her and 
that she asked him if he would take her to a party, that he said he would 
do so, that he drove a block and stopped and female defendant then asked 
the two male defendants, who appeared upon the scene, to get into the 
automobile, and that female defendant told these two male defendants to 

take the radio and wallet belonging to the complaining witness, 
Moss. The government asserts that the male defendants assaulted, beat 
and kicked the complaining witness, Moss, and that one half pint of gin 
was taken from him. The government produced a witness, Oliver, who 
was in the vicinity of the alleged offense when the alleged offense was 
committed and who demanded of the defendants that they desist from their 
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assault upon Moss. This witness, Oliver, also testified that the female 
defendant stood upon the sidewalk and urged the male defendants to take 
the radio and wallet from Moss, the complaining witness. The govern- 
ment maintains that all three defendants entered into the automobile of 
the complaining witness with the intent to rob him, and that the govern- 
ment has proved beyond a reasonable doubt that the defendants are guilty 
of the charge of assault with intent to commit robbery. 

Defendants deny that they committed the charge of assault with in- 
tent to commit robbery and assert that the government has failed to prove 
beyond a reasonable doubt that they are guilty of said charge, and the 
male defendants also assert that as to the lesser included charge of as- 
sault, which the Court will submit for your consideration, that they are 
likewise not guilty of this offense, and that the government has failed to 
prove beyond a reasonable doubt that they are guilty of the lesser in- 

cluded charge of assault. The defendants assert that the female 
defendant saw Moss outside of a restaurant and he asked her if he could 
give her a lift home, and that she responded yes, and then when she got 
into the automobile Moss said he was going to stop the car and take a 
drink, that he put his arms around her and pressed his hands against her 
stomach, that she screamed, and thereupon male defendants appeared 
upon the scene and when they saw Moss struggling with the female de- 
fendant went to her defense. Defendants assert that Moss first swung at 
Lorenzo Matthews and that defendant Mitchell then tried to stop the fight 
and then Moss hit him. The female defendant claims she left the scene 
and saw nothing of the alleged assault. The male defendants claimed as 
far as the alleged assault was concerned they were acting in self-defense. 
Thus defendants assert that the government has failed to prove beyond a 
reasonable doubt that they are guilty of assault with intent to commit rob- 
bery, and male defendants also assert that the government has failed to 
prove beyond a reasonable doubt that they are guilty of any lesser in- 
cluded offense of assault. 


The government is not relying upon any admissions or confessions 


made by defendants while in the custody of the Police Department to prove 
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its case. The government has produced the testimony of police officers 


who testified the female defendant did not say anything about being struck 

or that Moss placed his hands against her stomach. Now the female 
defendant, of course, was not required to make any statement while in the 
custody of the Police Department and the mere fact that she did not make 
such statement does not of itself indicate her guilt, but you! have a right 
to consider the fact that she did not make any statement, together with all 
the other evidence in the case, to determine what your verdict should be 
in this case. Even though female defendant was not actually present at 
the time of the alleged assault, if the government has proved beyond a 
reasonable doubt that she aided and abetted in the assault, within the defi- 
nition of aiding and abetting as I have given it to you, with the intent to 
commit robbery, then she can be found guilty of the offense set forth in 
the indictment. 

Now as to this matter of self-defense, in this case the defendants 
have asserted that the two male defendants acted in self-defense in con- 
nection with the alleged assault. Of course in consideration of whether 
male defendants assaulted the complaining witness, Moss,' if male de- 
fendants acted in self-defense, then the defendants should be found not 
guilty. Every person has a right to defend himself against death or seri- 
ous bodily harm. Self-defense from a danger means self- defense from a 
present danger, imminently grave injury to the person which might maim 

him or which would be permanent in character or which might pro- 
duce death. Even in self-defense a person may not use any greater force 
than is necessary to defend himself under the circumstances. A person 
claiming the right to self- defense is not required to retreat, if he is ina 
place where he has a right to be, unless by so doing an affray may be 
clearly avoided. If he is honestly and reasonably in fear of grave bodily 
harm or death, and it appears to be present and imminent and he acted 
from a reasonable and honest belief adduced by circumstances in which 
he found himself, although he may have been mistaken as, ‘to the extent 
of the actual danger, he should be found not guilty. The burden of proof 
is not upon the defendants to prove self-defense, for the burden of proof 
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is always upon the government throughout the trial to prove beyond a 
reasonable doubt all the essential elements of the offense. 

Now there has been evidence here, members of the jury, that the 
two male defendants have been convicted of a prior criminal offense. 
The fact that a defendant has a criminal record has no bearing on the 
question of guilt or innocence as to the charges on which he is being tried. 
The law, however, admits a criminal record as to any person who takes 


the witness stand solely for the purpose of assisting the jury in deter min- 


ing whether or not to believe the witness. Any fact that may tend 
to show that a witness may not be a truth-telling individual is admissible 
in respect to such a witness, whether the witness is a defendant or any- 
one else; consequently you may consider the defendant's criminal record, 
not as bearing on the question of guilt or innocence, because the defend- 
ant's guilt or innocence must be established by the evidence irrespective 
of what his past may be, but you may consider his criminal record for 
the purpose and as a help in determining whether he was a trustworthy 
witness when he took the stand and whether or not his testimony should 
be believed. 

Now in connection with the two male defendants, the Court is sub- 
mitting in this typewritten form of verdict the lesser included charge of 
assault. Of course if the government has failed to prove beyond a rea- 
sonable doubt that the defendants committed this offense of assault with 
intent to commit robbery, then only as to the two male defendants you 
will consider the lesser included offense of assault, which I have previ- 
ously explained to you. 

You will consider this case, therefore, members of the jury, in the 
light of the instructions I have just given to you using the same common 
sense, the same practical approach that you would use in the everyday 
experiences of your lives. You are aware, of course, that your verdict 

must be unanimous. Upon reaching the jury room you will first 
select a Foreman or Forewoman from among your ranks who will pre- 
side over your deliberations in the jury room and speak for you when 
you return your verdict to this court. Then you will reach a verdict 
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impartially without sympathy, passion, prejudice or a of any kind 


one way or the other. 

A typewritten form of verdict is being submitted to you. Omitting 
the caption it reads: "We the jury find the defendant Cardelius Mitchell" 
-- and then the words "assault with intent to commit robbery. " Tf you 
find the government has proved beyond a reasonable doubt that the de- 
fendant committed this offense, you will check the word "guilty. " Tf you 
find the government has failed to prove beyond a reasonable doubt that 
the defendant Cardelius Mitchell committed the offense charged i in the in- 
dictment, assault with intent to commit robbery, then you would come to 
a consideration of the lesser included offense, simple assault. If the 
government has failed to prove beyond a reasonable doubt the charge in 
the indictment of assault with intent to commit robbery but has proved 
beyond a reasonable doubt the offense of simple assault, the lesser in- 
cluded offense, then you would check the word "guilty" after those words. 
If, however, as to Cardelius Mitchell the government has failed to prove 

beyond a reasonable doubt that this defendant committed either the 
offense in the indictment or the lesser included offense of simple assault, 
then you would check the words “not guilty." The same situation would 
apply to the defendant Lorenzo Matthews, and there are separate spaces 
for you to check as to that defendant depending upon what your verdict is 
in this case. 

As to the female defendant, Mildred Thompson, of course you will 
only have before you the offense charged in the indictment, assault with 
intent to commit robbery, and you will check whichever line should be 
checked depending upon what your verdict is in this case, have the ver- 
dict signed by your Foreman or Forewoman, dated and returned to this 
Court. 

Is there anything further by the government? 

MR. CAPUTY: Nothing, Your Honor. 

THE COURT: Is there anything further by the defendants? 

MR. BURTON: May we approach the bench? 

THE COURT: Yes. 
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(At the bench:) 

MR. BURTON: In giving the contentions of the government I be- 
lieve you stated that Mr. Oliver -- the government was contending Oliver 
overheard the girl screaming. 

THE COURT: I do not remember saying it, that he overheard the 
girl screaming. 

MR. BURTON: Yes. 

THE COURT: (Reading) "The government produced a witness, 
Oliver, who was in the vicinity of the alleged offense when the alleged 
offense was committed and who demanded of the defendants that they de- 
sist from their assault upon Moss. This witness, Oliver, also testified 
that the female defendant stood upon the sidewalk and urged the male de- 
fendants to take the radio and wallet from Moss, the complaining wit- 
ness." I said nothing about overhearing. I read it right from my notes. 

MR. BURTON: That is what Iam saying. I was mistaken as to 
your words, but you were saying he urged. 

THE COURT: He testified that the female defendant urged the male 
defendants to take the radio and wallet from Moss. 

MR. BURTON: But he didn't; he never saw her. 

MR. CAPUTY: I don't know whether he put it that way. Iam not 
too sure. He might not. 

THE COURT: Where did I get that idea? 

MR. BURTON: I think it is just a mistaken impression you had. 
He definitely said he never saw the girl. 

MR. KRAMER: My impression was the only thing he claims to 


have seen was a fight and gave no indication that he had any idea 


of any involvement. 

THE COURT: If Iam mistaken -- 

MR. CAPUTY: I don't think he testified to it, Your Honor. 

THE COURT: I may be mistaken on it. I better correct that. 

MR. EARLE: I want to call Your Honor's attention to what the 
Court of Appeals has said in connection with assault with intent to rob. 
They said: "In the present case appellant was innocent until proved 
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guilty beyond a reasonable doubt.'"' And then they quote some other cases. 
"Unless there is substantial evidence of facts which exclude every other 
hypothesis but that..." -- ! 

THE COURT: You were not listening to my charge. 

MR. EARLE: Did you give those words? | 

THE COURT: I did in my instruction on reasonable doubt. You 
were not listening if you did not hear that. | 

(In open court:) 

THE COURT: In stating the contentions of the parties the Court in- 
dicated that the witness Oliver heard the female defendant urge the male 
defendants to take the radio and wallet of Moss, the complaining witness. 
You may disregard that statement, members of the jury. Apparently I 

was mistaken about that part of the testimony. You should com- 
pletely disregard it, and also I want to repeat what I said before, that if 
the Court in stating the contentions of the parties has stated anything which 
you think is not substantiated by the evidence according to your own recol- 
lection you should rely upon your own remembrance because you are the 


exclusive judges of the facts in this case. | 


The one alternate juror may be excused. You may now return to the 


Jurors' Lounge. Thank you. 
* * 


[Filed December 7, 1962] 
JUDGMENT AND COMMITMENT 
Lorenzo Matthews | 

On this 7th day of December, 1962, came the attorney for the gov- 
ernment and the defendant appeared in person and by counsel, Paul 
Kramer, Esquire. 

IT IS ADJUDGED that the defendant has been convicted upon his plea 
of not guilty and a verdict of guilty of the offense of Assault with Intent to 
Commit Robbery as charged and the court having asked the defendant 
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whether he has anything to say why judgment should not be pronounced, 
and no sufficient cause to the contrary being shown or appearing to the 
Court, 

IT IS ADJUDGED that the defendant is guilty as charged and con- 
victed. 

IT IS ADJUDGED that the defendant is hereby committed to the cus- 
tody of the Attorney General or his authorized representative for imprison- 
ment for a period of ONE (1) YEAR TO THREE (3) YEARS. 

IT IS ORDERED that the Clerk deliver a certified copy of this judg- 
ment and commitment to the United States Marshal or other qualified offi- 
cer and that the copy serve as the commitment of the defendant. 


/s/ LUTHER W. YOUNGDAHL 
United States District Judge 


[Filed December 19, 1962] 
ORDER 

It is, this 19th day of December, 1962, 

ORDERED that the above-named defendant - petitioner be and he 
is hereby authorized to proceed on appeal without prepayment of costs, 
and 

Further, inasmuch as it appears that (all) (pertiens) of the report- 
er's transcript of proceedings before this Court will be needed for de- 
termination of the appeal, it is, accordingly, 

ORDERED that (all) Se Ee eee the 
transcript) shall be prepared at the expense of the United States. 

It is further ORDERED that the defendant's - petitioner's request 
for appointment of counsel on appeal be and the same is hereby referred 
to the United States Court of Appeals for the District of Columbia Cir- 
cuit, as authorized by the Judicial Council of this circuit on October 12, 
1962. 


/s/ Lather Youngdahl 
JUDGE 


